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THYIR APPEALS BGARD

BEFORE THE ENVIRONMENTAL AFFEALS BOARD
UNITED STATES ENYIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C,

' )

In the Matter ol }
)  Appeeal No. NPDES 03-10

HECLA MINING COMPANY, )

LUCKY FRIDAY MINE )

NPDES Permit No. ID-000017-5 )

' }

}

}

REGION 180s SECOND STATUS REFORT
Tn & Decermber 16, 2004 order, the Environmental Appeals Board (“EAB™) directed
Regsion 10 of the 1J.8. Environmental Frotection Agency {*"Rogion™) to submit a report on the
progress of the remand proceedings in the above-referenced matter and fo identify when it
anticipates isswing its decision an remand and its decision on Petitioner Hecla Mining
Company's ("Hecla’s™} request for a varfance. The Reglon respectinlly submits the following
Statug Eeport inl accordance with this onder.
As described in the Region’s Brief on Effect of Madified Scetion 401 Cortification, the
Reopion has assigniod 2 pormit writer to process Flecla®s modification racuost and this permit
writer has already begun compiling the administrative record and drafling the fact sheet and
REGION 10's STATUS REPORT - 1 IJ.E. ENVIRGNMENTAT, PROTECTION ACHNCY
Appedl No, NERES ¢3-10 - 1200 Binh Avennc

Bonttla, Wu‘ai--gh-m g810)
{206) 5%53-1037
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Reply Ta .
BEtn Qf; OWW.130 | ’ MW 1 7 XGi )
Tom Hardoesty
Director

Ydaho Department of Envirenmental Quality
1410N, Hilton '
Boise, Idaho 83706

Re:  Mizing Zone Information in the Clean Water Act (CWA) Section 401 Revised
Certification of the Hecla Lucky Friday Mine National Pollutant Discharge Flimination
Systera (NPIYES) Permit and in Futere Section 401 Certifications

Dear ardesty:

[ am writing to express my concern with the revised CWA Section 40! cestification for
the Hecla Lucky Friday Mine NPDES pennit {ssued by IDEQ on July 15, 2004. Specifically, we
are concerned that the revised 401 certification does not clearly demonstrate that the increased
mixing zones for copper and mercury are protective of beneficial uses, supported by
documentation of the scientific basis, and consistent with IDEQ’s mixing zone policy. The
enclosure to this leiter discusses our concems., ’

In a letter dated Avngust 19, 2004, Heelz Mining Company requested that EPA revise the
Lucky Friday NPDES permit to incorporate the revised 401 cerfification. We are ourrently
+ ravising the Lucky Friday NPDES permit, but in order for ns to complete a draft medified permit
we are requesting that IDEQ provide us with specific infonnation related to the increased mixing
zones for copper and mercury sutherized in the revised 401 ceriifcation.

- Our concern with the Hecla Lucky Friday Mine rovised 401 ceriification prompted us to
Teview our files, where we found similar deficiencies in the mixing zone analyses (or lack
thereof) contained in past 401 certifications issued by IDEQ. For future 401 certifications we are
requesting that IDEQ provide us with the technical evalvation that IDEQ relisg upon to
deternsine the mixing zone size, ' :

The enclosure to this letter provides 2 list of the information we.are requesting for the
Lucky Friday Mine mixing zone anglysis and for fature mixi ng zone analyses in 401
certifications for major municipal and industrial permiis. ‘We believe that the information we are
requesting 1§ consistant with IDBQ%s mixing zone policy that the department conduct a physical,

’ ' . ' ﬁmmdm Raeycloo Papt
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chemical, and biological appraisal of the mixing zone before determining the applicabilify and
size of a mixing zone, The CWA apd NPDES regulations impose an independent obligation on
BPA to ensure that all NPDES pemits include any additional effiuent limits more stringent than
technology-based standards which are necessary to meet water quality standards. Mixing zones
are a key factor in the development of water quality-based effluent limits. '

We hope that our staff can w’rui'k together to resolve the concerns regarding the Lucky
Friday Mine mixing zones. Tn regard to future 401 certification actions, we would like 1o work
with TDEQ ang come to agreement pn the information needed for futare mixing zone analyses in
401 certifications for major municipal and industyial permits,

: Please feel fres to contact mg at {206) 553-7151 or Mike Lidgard, the NPDES permits
unit manager at (206) 553-1755 should you have questions regarding this letteror to setupa -

meeting to discuss the content of m{xing zond analyses in future 401 certifications. Contact Patty
McGrath at (206) 553-0979 with questions related to the Hecla Lucky Friday Mine NPDES

permit, ,
‘Sincerely, T
qgf' léichaﬁl F. Gearheard
' Directer -
 Office of Water and Watersheds
Enclosure

c¢; Gwen Fransen, IDEQ CDA
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MIXING ZONES IN HECLA LUCKY FRIDAY REVISED
401 CERTIFICATION AND IN FUTURE CERTIFICATIONS

Background

NPDES permits 1ssued hy EPA require state review and certification under Sectien 401 of
the CWA. The CWA requires that the certification include conditions which are necessary to
assure compliance with certain prowvisions of the CWA (includiag CWA section 301} and with
appropriate Tequirements under Stata law, The certification may also include a statement of the
extent 1o which the draft pennit copiditions can be made less stringent (s.g., through application
of a mixing zone) without violating the requirements of State law, including water quality
standards, CWA Section 301{b)(1)(c) and 40 CFR 122.44(d) impose an independent obligation

 on BEPA to ensure that all NPDES permits include any additional effluent limits more stringent
than technology-based standards which are necessary 1o mest water quality standards. EPA
develops water quality-based efflugnt limits accnrdmg to the NFDES regulations and EPA’s
1991 Technical Support Document for Water Quality-based Téxics Control {TSD) which require
consideration of a number of factors, including effluent variability, critical receiving water flows,
down atream uses, and, where appropriate, the dilution from mixing zenes. Therefore, the
mixing zone is a key factor in caleulating water quality-based timits. Understandably we believe
that the mixing zone must be adequstely justified as are the other factors that we use to develop

" effloent limits. ,

1dabo’s water quality standards contain a mixing zone policy that is to be used to
determine the applicability of mixing zones (IDAPA 58.01.02.060). Idaho’s mixing zone policy
states that “[aJfter a biclogical, chemical, and physical appraisal of the recelving water and the
proposed discharge and after consgltation with the person{s) respensible for the wastewater
discharge, the Departiment will detgrmine the applicability of 8 mixing zane and if applicable, its
gize, configuration, and location.” ,’I‘he mixing zone policy then lists a number of prmmp]es that
IDEQ must congider in defining a mixing zone. One df these principles stajes that the mixing
zone is to be located so it does not canse unreasonable interference with or danger to existing
bencficial uses, Another principle is that the mixing zone is not to include more than 25% of the
voluma of the stream flow. The 25% strgam flow valume 15 Usually the volumue specified in 401
certifications from IDEQ. IDEQ sunixing zone policy containg other provisions which sugrest
limiting mixing zone widths {i.e., tp 25% of the stream width).

Jecla 1

' EPA recenily received a revised 401 certification for the Hecla Lucky Friday Mine
NPDES permit (Tuly 15, 2004 letter fram Tont Hardesty, IDEQ, to Robert R. Robichaud, RPA).
One of our major congerns with the certification was that mlxmg zones were increased from 25%
for copper and mercury to 30% for|copper (at the low receiving water flow tiers) and 75% for
meroury. The revised 401 aemﬁcatmn did not include a biclogical, chemical, and physical
appraisal to support that the mixing zone was protective of beneficial ises nor did the 401
certification include justification for departing from Idahe’s mixing zone policy principle
limiting mixing zone volumes o ET% of the stream flow.
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On June 21, 2004, EPA subjnitted commvents on the public notice draft of the revised 401
certification. One of our comments-was that it was not clear how the increased mixing zones for
.copper and mercury were protective of beneficial uses, In responss, IDEQ sent EPA information
prepared by the Hecla Mining Company (mixing zone modeling and biological data from the |
South Park Coeur 4’ Alene River near the area of the discharges) and stated that the information
supports DEQ’s conclusion that thg increased mixing 2ones will not impair beneficial uses (June
30, 2004 letter from Toni Hardesty, IVEQ to Michael Gearhenrd, EPA). We reviawed Hecla's
CORMIX mixing zone modeling bitt were unable to duplicate the modeling since all of the
mogel input parameters were not subrnitted (cither to EPA or to IDEQ). We are concermed about
making decisions based on modcling that neither EPA nor IDEQ can duplicate. While we accept
the approach of telving on the permitice to conduct mixing zone evaluations, we also believe that
the siate should critically review the permittee’s analyses and document its review to support its
mixing zene determinations. .

, In & letter dated July 20, 2044, IDEQ responded to our comments on the draft revised 401
certification. DEQ’s response to oyr concetn that the revised 401 certification did not provide
information demonstrating that the increased mixing zones would protect beneficial nses, was
fhat “A lot of information beyond CORMIX was provided to IDEQ to support protection of .
heneficidl nees.” However, it was pot clear from the responss what specific information was
used by IDBEQ and how that informition shows that beneficial uses will be protected. In regards
to mercury, IDECY s responss stated “There is a healthy aquatic community above and below sach
Lucky Friday outfall without any myiXing zone restrictions in the prior permiit. A 75% mixing -
zome is more stringent than past permit conditions and therefore will continue fo be protective of
the designated beneficial uses.” Howover, IDEQ's June 30, 2004 submittal coptained an analysis
of macroinvericbrate-data prepared by IDEQ that stated “Based on this analysis it appears that the

. , existing discharge from the Lucky Friday Mine results in a significant change in the aquatic

' macroinveriebrate community.” Given this, it is not clear how IDEQ concluded in their résponse
to our comments on the 401 ceriifipation that there is a healthy aquatic community above and
helow the ouifalls and therefore a 15% mixing zone for mercury is protective.

As stated in the cover letter, EPA is working on a revision to the Lucky Friday permit to
incorporate the revised 401 certification. [ order for us to complete 4 draft modified permit for
public notice, we are requesting thT following additional infonmatien from IDEQ related to the
increased mixing zones for copper‘and mercury: '

~ A diseussion of, or ¢rtations to, the specific information/reports relied upon hy
IEQ to determine the mixing zone size. Where the information/Teports are
prepared by Hecla, please provide IDEQ's independent evaination of the methods
and conclugions of Hecla’s evaluations, - -
'. , - If the mixing zone modeling performed by Hecla was relied upon to determine the
mixing zone size, also provide the input parameters to the model.
- A demonstration that the larger mixing zones will not impair bensficial naes.
Again, if information from Hecla is relied upon, then provide IDEQ's independent
evaluation of the inFonnatiﬂn.' -

|

|
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Sinee receipt of the revised 401 certification for the Locky Fnday Mine NPDES pcrrmt
we reviewed our files and found many examples where we have received 401 certifications for
major NPDES permits that did notinclude a biclopical, chemical, and physical appraisal or other
scientific basis for the mixing zong sizes or their protectiveness, These examples include 401
certifications for: West Boise {50% mixing zones for merals and whele effluent toxicity), Boise
Lander Street (50% mixing zones for metals and 75% mixing zone for whole effluent toxicity),
Hecls Grouse Creek Mine (25% to 100% mixing zones for metals, and 100% mixing zone for
cyanide and whole effluent toxicity), Meridian Beartrack Mine (25% mixing zones for metals
"and 100% for whole effiuent toxicity), Citics of Burley and Namipa (25% mixing zones for
ammeonie and chlotine}, City of Ketchum (25% mixing zone for ammonia and chlerine). In the
last example, the 401 certification did not 'even specify a mi:{ing zone size; for this permit EPA
r&asnnably interpreted the state standards as allowing a 25% mixing zone based on Idahe's
rmxmg zgna policy, We ask that IDEQ compere these certifications with the 40} cerfification and
mixing zoue analysis prepared by IDEQ for the Thnmpsun Creek Mine which included a
biologionl, chemical, and physical evaluation of the mixing zones which adequately chavacterized
and justified mixing zones renging from 5% to 100% for various metals. While we do not expect
IDEQ to apply the riger of the Thnmpsnﬂ Creek Mine certification to every mixing zome
decision, we urge the State to move in this direction when determining mixing zones for l'ﬂEt_]DI'
facilities.

Tu gasure that mixing zones auwthorized in CWA 401 certifications are protective of
beneficial uses, supported by sound science, and consistent with IDEQ's mixing zone policy, we '
request that future 401 certifications that authorize mixing zones for major municipal and
industrial permits include the fallowing information:

- The technical analysis {e.g., the biological, chemical, and physical appraisal per |

Idaho's mixing zong policy) relied upon by IDEQ to determine the mixing zone
+ size. Where mixing zone modeling or other evaluations are performed by the

permittee, the 401 certification should inelude (1} citations ta the relevant reports
and (2) IDEQ’s independent evaluation of the mefthods and conclusions of the
permittee’s evalnations.

- The mixing zone volume and physxcal size {length and width) i in relation to
recelving waler peometry.

- In addition, where the mixing zone is incongistent with Idahe’s mixing zone

' policy (greater than 25% by volumme or width), a statement as to why tha larger

mixing zone is needed and & demonsiration that it will not impair beneficial uses.

EPA has guidance that can be used to determine the type of mixing zone analyses that
may be needed. This guidance incindss the TSD and nser manuals for dilution models, In
addition, FPA staff can assist [IDEQ) in reviewing mixing zone assessments prior to final 401
cartification. '
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